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1 PROCEEDINGS 

2 Whereupon, 

3 SAMUEL SPAGNOLO 

4 was called as a witness and, having first been duly 

5 sworn, was examined and testified as follows: 

6 EXAMINATION 

7 BY MR. JEKEL: 

8 Q. Good morning. Doctor. My name is Fritz 

9 Jekel, and I'm one of the attorneys that represent 

10 the Plaintiffs in this action. Before we get started 
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today, did you bring any materials with you this 
morning? 

A. Well, the only material that I brought 
was the statement, the CV, and a few supplemental 
references that we have managed to put together since 
I did my statement, something I had inadvertently 
forgotten to put in, and a couple maybe new ones that 
have come across my desk since, but there's just a 
few. 

Q. Very well. Did anybody apprise you this 
morning of a request that the Plaintiffs made for you 
to bring your Blankenship — or your file with you 
this morning? 

A. Well, this is my file. I mean, I don't 
know what you mean. This is all I have except I have 
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those references. 

Q. I got you. The references — why don't 
we go ahead. Can I take a copy of that? 

A. Sure. If you can give it back so I can 
refer to it if I need to. 

Q. Absolutely. We'll go ahead and mark — 
A. I don't know if you have a copy of the 

CV. 

Q. I have one, but we'll see if it's the 


same one. 

A. Likely it's the same. 

(Spagnolo Exhibits 1 and 2 identified.) 
BY MR. JEKEL: 
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Q. 


Is it Spagnolo? 


15 A. Spagnolo. 

16 Q. Dr. Spagnolo, I'm going to hand you what 

17 we've marked as Exhibit Number 1. It's what you have 

18 represented to be a supplemental list of references; 

19 is that correct? 

20 A. That's correct. 

21 Q. I don't know that I've ever been 

22 provided, and maybe someone here can clarify, your 

23 original list of references. 

24 MR. ROWLEY: I believe that the original 

25 list was attached to Dr. Spagnolo's report during the 
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1 class certification phase. You may or may not be 

2 aware that he was deposed during the class 

3 certifications. 

4 MR. JEKEL: April 27th. 

5 MR. ROWLEY: Very good. 

6 BY MR. JEKEL: 

7 Q. Dr. Spagnolo, the supplemental references 

8 list, can you tell me who put that list together? 

9 A. I did. I did with the help of a few 

10 people in the law firm. I have picked up some 

11 additional references that I wanted to use, and I 

12 think they made a couple available to me to see 

13 whether or not I had seen them. So I would say most 

14 of it were mine and some of it were theirs. 

15 Q. Can you identify for me the references 
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that were provided to you by counsel? 

A. I'm not sure I could, because frankly I 
probably read of all of these before, but I just 
didn't make copies. I think the Exploring Early — 
how would you want me to do this? Do you want me to 
read it to you or what or just mark it with a 
pencil? 

Q. You can mark it with a pen or pencil. 
That would be fine. 

A. This one, this one, and I think this 
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one. 

MR. JEKEL: Off the record for a second. 

(Discussion off the record.) 

BY MR. JEKEL: 

Q. All right. Dr. Spagnolo, you maintain 
copies of the reference materials in your original 
reference list and the supplemental list? 

MR. ROWLEY: Object to the form. 

THE WITNESS: I'm not sure I know what 
you mean, but I have copies that I made in the 
original references. I have all those copies, and I 
have copies of most of those. 

BY MR. JEKEL: 

Q. And you testified that you have read all 
of these materials? 

A. Yeah. I've read them all. 

Q. When you went through and you read the 
materials, did you make notes or highlight the 
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articles in any way? 

A. I never do that. 

Q. Can you tell me — I don't believe I've 
seen this last article, the February 2000. Can you 
tell me what that article was about? 

A. I can't give you real specifics on this 
one, but I would need to pull that out and take a 
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look at it. If we had a copy, we could do that, but 
I can't give you absolute specifics on that. 

Q. Okay. 

(Spagnolo Exhibit 3 identified.) 

MR. ROWLEY: If we can clarify. Counsel 
said "the last article." 

MR. JEKEL: Oh. On the first page of 
Exhibit Number 1. Thank you. 

MR. ROWLEY: Thanks. 

MR. JEKEL: And the reference for those 
of you on the phone, who I know all are taking 
copious notes. National Cancer Institute: Exploring 
Early Detection of Lung Cancer, Focus Groups with 
Physicians, Smokers and Ex-smokers. February 2000. 
BY MR. JEKEL: 

Q. Can you tell me. Dr. Spagnolo, what 
opinions are you relying on this document for? 

A. No. I can't give you a specific reason. 
I would have to go back and look at that. 

I mean, this is a total compilation of 
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all the articles that I have looked at in preparing 
for both the initial deposition and this deposition 
that go into forming my opinions that I put forth in 
that statement, plus my nearly 40 years of practicing 
medicine. 
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So I use these articles in helping me 
formulate an opinion. 

Q. Now, I have handed you a copy of what 
we've marked as Exhibit 3. Did you have an 
opportunity to review Exhibit Number 3? 

A. No, not yet. 

Q. Okay. Can you see that? 

A. Oh, sure. 

Q. Now, understanding that you are not a 
lawyer. Doctor, Exhibit Number 3 is a sixth amended 
notice of deposition, which includes a schedule of 
documents. 

Have you ever seen the schedule of 
documents before today? 

A. I'm not sure I've seen this particular 
schedule. 

Q. Okay. Did any of the lawyers discuss 
with you the request for documents that Plaintiffs 
had made? 

A. We talked about some of these items here, 
yes. I'm not sure whether we talked about them all, 
but we did talk about some of these. And some of 
these items — I think we've already given either at 
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the deposition before or sent to — I don't know if 
it's your office, but somebody's office. 
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Q. Do you know if we've been provided copies 
of items referenced in supplemental — 

A. I don't know if you have this new list, 
which I just put together yesterday. I don't know if 
you have copies of all of those articles. Those are 
standard medical articles that are available to 
virtually anybody in — you probably can get on the 
Internet or go to a library. 

Q. Would you like me to stop the deposition 
and go pull those articles right now so we can 
discuss them in detail? 

MR. ROWLEY: Let's — object to the 

form. 

THE WITNESS: I don't think we need to. 

BY MR. JEKEL: 

Q. Okay. But you can't tell me specifically 
what this last item, the one that you marked that 
Counsel provided you, what the study is about or what 
conclusions they made? 

MR. ROWLEY: Let's — asked and 

answered. 

And if we could make sure that he gets 
the question out before you answer. 

Object to the form. 

THE WITNESS: Maybe we should ask the 
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13 

question again. 

BY MR. JEKEL: 

Q. Okay. The last item there — 

A. I thought I had already answered that 
question. 

Q. Can you tell me what the conclusions of 
the article were? 

A. I would need to pull the article and take 
a look at it, just like I would with all the articles 
in the material. We would need to pull that article, 
take a look at it line by line and give you whatever 
specifics you would like to talk about out of that 
article. I used all of the articles to help me 
formulate an opinion, but which specific detail in 
that article that I used to formulate that opinion, I 
can't tell you at the moment. 

Q. Do you anticipate using that document at 

trial? 

A. I can't tell you that either. 

Q. The one, two — third article on the 
first page of Exhibit Number 1 entitled, A Randomized 
Trial of Smoking Cessation Interventions in General 
Practice in Italy from 1991, can you tell me what 
techniques were involved in that article? 

A. If you would like to know specific things 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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about that article, just like I said to you before, 
and in any article that I've referenced, we would 
need to look at the article in detail together, and 
then you could ask me any question you would like. 

MR. ROWLEY: Counsel, I should say that I 
may well have a copy of, for example, the National 
Cancer Institute article here with me. 

MR. JEKEL: Maybe at a break. Do you 
have the other one, the smoking cessation article? 

BY MR. JEKEL: 

Q. Well, let me ask you this. Dr. Spagnolo. 
With regard to the cessation article, do you recall 
any of the information on whether the techniques that 
were discussed in the article were effective in 
helping smokers stop smoking? 

A. I'm going to go back to my original 
answer to you. This is important business that we 
are talking about here today. 

Q. I understand. 

A. And it's better for me, and I don't want 
to misquote anybody. I feel very strongly that we 
need to be very sure what we are saying so that when 
we are looking at these articles, some of which are 
very, very long, it's important to look at the 
article when we are discussing details. As I said to 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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you, I've looked at these articles. I've read them. 


http://legacy.!ibrary.ucsfaBil)Lr/ttiEl/iitip§^®0/(pBLindustrydocuments.ucsf.edu/docs/zhhd0001 



2 Exactly which particular point I may have taken out 

3 of any given article is difficult to tell you without 

4 actually looking at the article. 

5 MR. ROWLEY: Counsel, to the extent that 

6 you would like me to go and check and see whether I 

7 have copies of these with me, I would be more than 

8 happy to do that. I will wait until you ask me to do 

9 that, of course, to do it, because it's your 

10 deposition. 

11 MR. JEKEL: I appreciate that. 

12 MR. ROWLEY: I want the record to reflect 

13 that I would be happy to do that and to provide you 

14 with a copy of them so that you can question the 

15 witness with the article, if you choose to do that. 

16 MR. JEKEL: Uh-huh. 

17 BY MR. JEKEL: 

18 Q. Now, Dr. Spagnolo, when did you put 

19 together the list that is identified as Exhibit 

20 Number 1? 

21 A. Well, I had some of those articles. I 

22 mean, when did I — when did we type the list? I 

23 think the list was typed either yesterday or when we 

24 were sitting here chatting a little about whether 

25 there were additional articles that we might want to 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 add to the list. The list was probably typed in the 

2 last 24 hours. 

3 Q. Now, the three articles that you put the 

4 check by, that you indicated were provided to you by 
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5 counsel, I want to take each one. Can you tell me 

6 whether prior to yesterday you had read the first 

7 article that you had the check on there by? 

8 A. My recollection is that I had not read 

9 that article before. 

10 Q. Okay. So you read it yesterday? 

11 A. Well, I summarized it. I briefly looked 

12 at it yesterday. 

13 Q. Can you tell me what you recall of that 

14 first article by reading it yesterday? 

15 A. I'm going to tell you, again, and I'm not 

16 trying to be argumentative here. 

17 Q. I'm not either. 

18 A. When I read something fairly quickly, you 

19 want to be very careful how you quote that article, 

20 and without it in front of me, I don't think I should 

21 make an attempt to give you a top-of-the-head review 

22 of it. 

23 Q. Uh-huh. How about the second article 

24 that you checked? 

25 A. I don't know. 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 Q. My question is — 

2 MR. ROWLEY: If you could ask the 

3 question, let the witness answer, and not interrupt 

4 him after he has started to answer. 

5 BY MR. JEKEL: 

6 Q. Well, I didn't finish my question. My 
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question was, had you read it prior to yesterday, the 
second article? 

A. The second article that I've checked? 

Q. Yes. 

A. The answer for that is the same for the 
first article that I checked. Neither of those had 
I — 

Q. Read? 

A. — read prior to yesterday. 

Q. Okay. 

A. To the best of my recollection I hadn't 
read those. 

Q. And then the third one that you checked, 
the NCI from February 2000, do you know if you had 
read that prior to yesterday? 

A. I don't remember having read that prior 
to yesterday. 

Q. And you can't tell me anything about 
those three articles even though you read them 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


18 


yesterday; is that correct. Doctor? 

MR. ROWLEY: Object to the form. 

MR. GADDES: Also misstates what he said. 

THE WITNESS: Do you want me to answer? 

MR. ROWLEY: If you can. 

THE WITNESS: My answer is I re-reviewed 
them quickly yesterday, and I can't give you an 
answer with that kind of quick review without looking 
at the articles. 
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MR. ROWLEY: And again. Counsel, if you 
would like copies of them, I would be happy to 
provide them to you now, if you would request them. 

MR. JEKEL: I will request them, and I'll 
take a look at them at a break, so we can move things 
along. 

BY MR. JEKEL: 

Q. Dr. Spagnolo, I'm handing you what we've 
marked as Exhibit Number 2, which is a copy of your 
report in this matter; is that correct? 

A. Yes. 

Q. Does that document fully and accurately 
set forth all of the opinions that you have with 
regard to the plaintiff's medical monitoring claim or 
proposed medical monitoring program? 

MR. ROWLEY: Object to the form of the 
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question. 

THE WITNESS: Well, that's pretty 
inclusive when you use the word all opinions. There 
may be other opinions that I have that I didn't put 
in here, so I can't tell you that every single 
opinion that I have is in this document. 

BY MR. JEKEL: 

Q. All right. Can you identify for me what 
portions of Exhibit Number 2 you personally drafted? 

I'm looking for Dr. Spagnolo's language 
in Exhibit Number 2. 
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A. I can't tell you — all I can give you is 
it's a general thing. I drafted probably 90 — 90 
percent of this document. I read — excuse me. I 
mean, we've been deposed before. 

Q. I understand. 

A. I've prepared a document. This is 

virtually the same document that I prepared for that 
deposition that was done, and most — again, I can't 
give you a percentage, but with the exception of 
perhaps of some syntax and grammar and maybe a 
sentence that was in this paragraph that got moved to 
another paragraph and some order in organization, I 
did 90 percent of this document. 

Q. When you were discussing the formation of 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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Exhibit Number 2, did you do that with the assistance 
of counsel? 

MR. ROWLEY: Object to the form. 

THE WITNESS: No. I did it at home at 
night. No, I'm not — I said, I did this by myself. 

I had them review it. They certainly made comments 
to what I wrote, but I did this, as I said to you in 
the first answer, nearly all of it myself. Nobody 
was with me when I was doing this document. Is that 
what you are asking? 

BY MR. JEKEL: 

Q. Yes, sir. Now, you indicated that 
Counsel made comments on your report; is that 
correct? 
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A. Well, yeah. Like anybody would who was 
reading a report, because this was really what you 
meant in this paragraph. How did you — did you put 
the right verbs in? Where did you get that 
particular piece of information? Those kinds of 
general comments. 

Q. I would like to — can you identify for 
me the individual's with which you had discussions 
about your report with, specifically what lawyers you 
talked with? 

A. Basically, I've only spoken with one 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


21 


attorney — 

Q. Okay. 

A. — about the report. 

Q. And who was that? 

A. And that was Mr. Larry Frarey. 

Q. And what law firm is he with? 

A. He's with Shook, Hardy. 

Q. Shook, Hardy? 

A. Yeah. 

Q. And do you recall, was it just one 
conversation with Mr. Frarey that you had regarding 
the report or was it more than one? 

A. Oh, there was probably more than one 
conversation, because I had sent him a draft, and he 
would kind of send it back. And I would send him a 
draft, and he would send it back, and I think we 
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17 probably talked on the phone once or twice until I 

18 had kind of worked it out on the final, and I was 

19 happy with getting my major opinions down. 

20 Q. Now, as I understand it, you sent 

21 Mr. Frarey a document, he reviewed it. Did he make 

22 handwritten comments on the document, fax it back to 

23 you, or send it back to you, and then you discussed 

24 his comments? 

25 A. My recollection is he called me, and we 
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1 talked about it over the phone. I don't remember 

2 seeing any handwriting comments unless it was I put 

3 an "are" instead of an "is" or something like that. 

4 Q. Do you recall how many times you sent a 

5 draft to Mr. Frarey and then you discussed the 

6 report? 

7 A. No, but it probably was once or twice. 

8 Q. So your best recollection is there may 

9 have been two drafts prior to what we have as Exhibit 

10 Number 2; is that correct? 

11 MR. ROWLEY: Object to the form. That 

12 mischaracterizes what he said. 

13 THE WITNESS: I can't tell you exactly, 

14 but I don't think there were many drafts, whether 

15 there was one, two or three, I don't remember, but 

16 there was a little back and forth. I don't remember 

17 how many it was. 

18 BY MR. JEKEL: 

19 Q. Did you maintain copies of the drafts 
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20 

that you 

had? 

21 

A. 

No, sir. 

22 

Q. 

Do you know if Mr. Frarey maintained 

23 

copies of 

the drafts that you sent to him? 

24 


MR. ROWLEY: I object to the form. 

25 


THE WITNESS: I have no idea. 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 BY MR. JEKEL: 

2 Q. Okay. But would you fax him copies of 

3 drafts or did you e-mail it to him? Do you recall 

4 how you transmitted it? 

5 A. Larry travels a lot. I would have either 

6 mailed it or faxed it, but I don't remember. 

7 Q. Do you recall using any — do you use 

8 e-mail, Internet e-mail? 

9 A. As limited as possible, but, yes. But I 

10 don't use e-mail — well, I have had one or two 

11 e-mails with Larry, but not about this. Usually 

12 about when there's a meeting. 

13 Q. Your e-mails about meetings with Larry, 

14 would that be meetings in connection with the 

15 Blankenship litigation? 

16 A. Some. It might be, like, be here today 

17 for a deposition. 

18 Q. Other than the deposition, have you been 

19 involved with meetings with the lawyers outside of 

20 deposition preparation? 

21 MR. ROWLEY: Object to the form. Can you 
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Sure. 
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rephrase? 

MR. GADDES: Objection; form. 

BY MR. JEKEL: 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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Q. Let's take it from the beginning, then? 

A. I'm not sure I understood your question. 

Q. Who is your client? Who do you consider 
your client to be in the Blankenship matter? 

A. I've been working with Shook, Hardy & 

Bacon. 

Q. Do you know who Shook, Hardy & Bacon 
represents in the underlying litigation? 

A. I sometimes get confused, but there's 
usually a lot of people here. Lorillard may be one 
of them, and Phillip Morris. I'm not sure on any 
given day. The issue really is, that we are really 
here to talk about, is screening. 

Q. I understand. But you consider your 
client to be the law firm of Shook, Hardy & Bacon? 

MR. ROWLEY: Let me object to the form of 
the question and the use of the word "client". 

THE WITNESS: I am not sure what that 
word means either. I've been working with Shook, 
Hardy & Bacon. I've been working with Mr. Frarey, 
and beyond that I can't define for you anything else. 

BY MR. JEKEL: 

Q. Okay. Have you sent a bill to someone 
for your services in this matter? 
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done for this case on one occasion to Mr. Frarey. 

Q. Okay. And has the bill been paid? 

A. Yeah. 

Q. Do you recall who the check was from? 

Was it from Shook, Hardy & Bacon or was it from some 
other entity, if you recall? 

A. You know, that's a good question. I 
think it was from Shook, Hardy & Bacon. 

Q. Now, do you recall when you were 
originally retained in the Blankenship matter? 

MR. ROWLEY: Let me object to the extent 
that this is repetitive of questions that were asked 
during the first deposition. 

THE WITNESS: I would have to go back and 
look. I don't remember. 

BY MR. JEKEL: 

Q. Can you briefly tell me how you were 
retained? 

MR. ROWLEY: Same objection. 

THE WITNESS: I'm not trying to be 
argumentative here. I don't specifically remember 
the details. I know it was asked at the last 
deposition. I believe I had gotten a phone call, 
would I able to come and talk about some issues that 
related to smoking primarily. And I said, sure. I 
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would be happy to come talk to you. And I don't 
remember even when that was, and I'm not even sure it 
was about this case. 

BY MR. JEKEL: 

Q. My question is regarding retention, 
because you had some difficulty understanding who you 
are working for in this matter, that's all. 

MR. ROWLEY: Hold on. Let me move to 
strike the narrative. That's not a question. 

Counsel, if you can refrain from making comments both 
during the witness's answer and after the witness's 
answer and stick to asking questions, I would 
appreciate it. 

BY MR. JEKEL: 

Q. Who are you working for in this matter. 
Dr. Spagnolo? 

MR. GADDES: Objection; asked and 

answered. 

MR. ROWLEY: Objection; asked and 
answered. Object to the form. 

THE WITNESS: Again, I'm not trying to be 
argumentative here. As far as I'm concerned, I'm 
working for Shook, Hardy & Bacon. 

BY MR. JEKEL: 

Q. Now, since your retention in this matter, 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


27 


http://legacy.!ibrary.ucsfaBil)Lr/ttiEl/iitip§^®0/(pBLindustrydocuments.ucsf.edu/docs/zhhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 


whenever that may have been, you have indicated that 
you've had meetings with lawyers; is that correct? 

A. Well, I think you need to explain to me 
what you mean by "meetings". I've met with 
Mr. Frarey on several occasions. 

Q. Have you — other than meetings with 
Mr. Frarey, have you met with other attorneys from 
Shook, Hardy & Bacon with regard to the Blankenship 
matter? 

A. You know, we probably have met once or 
twice with other people in the room. I can't tell 
you who might have been there. 

Q. And as best you recall, how many meetings 
to the best of your recollection have you had with 
Mr. Frarey since you were retained in the Blankenship 
matter? 

A. I can't give you a number. Probably half 
a dozen, but I can't give you an accurate number. 

Q. And I know it's tedious. There's been 
several meetings. I'm trying to get at what the 
substance of those meetings may have been. Can you 
tell me. Dr. Spagnolo, what the substance of your 
meetings with Mr. Frarey and others from Shook, Hardy 
& Bacon have been about? 

MR. ROWLEY: Object to the form; vague 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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and overbroad. 

You may answer to the extent that you 
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3 


can. 


4 THE WITNESS: It is really a little 

5 beyond remembering, but the best — we meet. We've 

6 talked about my opinions. We have talked about the 

7 literature. We have talked about is there new 

8 literature that hasn't been seen or reviewed? Maybe 

9 we should review it. We've talked about early on, I 

10 was given material to read about the class action in 

11 West Virginia. That was given to me. I reviewed 

12 it. 

13 These were kind of general meetings, to 

14 be sure, that I was being kept up to date on how this 

15 was going and where it was proceeding. And was I 

16 reviewing new literature and formulating my 

17 opinions. 

18 BY MR. JEKEL: 

19 Q. At any of these meetings were you 

20 provided copies of pleadings in this matter to the 

21 best of your recollection? For example, a copy of 

22 the plaintiffs' complaint? 

23 A. Yeah. I believe I saw a copy of the 

24 plaintiff's initial complaint in this case, the 

25 Blankenship case. 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 Q. And did you read it in a meeting with the 

2 lawyers or did you retain a copy for your file? 

3 A. I don't remember where I read it. I may 

4 have read it in the meeting, and I don't even know if 

5 I have a copy in the file, whether I do. I may have 
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6 a copy in the file. I don't remember, but I'm sure 

7 I've read it. 

8 Q. You indicated earlier that you didn't 

9 have a file or that you brought with you your file in 

10 this matter. 

11 MR. ROWLEY: Let — hold on. Let me 

12 object to the form. Mischaracterizes his testimony. 

13 That is not a question, either. If you could ask him 

14 a question. 

15 BY MR. JEKEL: 

16 Q. Do you have a Blankenship file or a 

17 Shook, Hardy & Bacon file that you relate to the 

18 medical monitoring class action in West Virginia? 

19 MR. ROWLEY: Object to the form; 

20 compound, argumentative. 

21 THE WITNESS: What I answered before: I 

22 don't have any notes, what I call a file, that's what 

23 I would call a file. Did I make notes? Do I read 

24 articles and then write notes? There are materials 

25 that I have received that relate to this case. I 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 don't consider that a file for my own personal 

2 reasons. 

3 BY MR. JEKEL: 

4 Q. The materials that you've been provided 

5 that you've assembled for this case, how would you 

6 refer to that compilation of material? 

7 A. Well, I don't know. I don't have a term 
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want. They are just materials that relate to this 
case that are not my personal documents that I have 
written. 

Q. All right. The materials that relate to 
the case, that's the terminology I'm going to use to 
refer to these documents. Can you identify those 
materials for me today? 

A. I can give you some idea of what they 
were to the best of my recollection. 

Q. Okay. Please do identify the materials 
that — as best you can, that you have been provided 
that relate to the case. 

A. Okay. I have seen a deposition by 
Dr. Burns. 

Q. Just one? 

MR. ROWLEY: Object to the form. 

THE WITNESS: One deposition. To the 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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best of my recollection, I've only seen one 
deposition. I've seen a deposition by a 
Dr. Gasiano. I saw clinical records of two 
individuals. 

BY MR. JEKEL: 

Q. Do you recall the individuals' names for 
who you saw these clinical records? 

A. I believe one was a Sigo and one was a 
Blankenship. 

The initial pleading in this case I 
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11 believe I saw. I can't remember. I think that's 

12 mainly the material that I've seen. 

13 Q. Are you aware of the fact that Dr. Burns 

14 issued a report similar to your report in this 

15 matter? 

16 MR. ROWLEY: Object to the form. 

17 THE WITNESS: Oh. I saw Dr. Burns' 

18 report. I don't remember when it was, but my 

19 recollection is that that report that I saw from 

20 Burns was maybe written in February of this year. 

21 BY MR. JEKEL: 

22 Q. Do you know if you maintain a copy of 

23 that report in any location? 

24 A. I'm not sure I still have a copy of 

25 that. I tend not to keep very much material, because 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 I don't have much place to put it. 

2 Q. All right. You indicated earlier you 

3 sent an invoice for the time you spent in this matter 

4 to Shook, Hardy. Do you maintain a copy of that 

5 invoice? 

6 MR. ROWLEY: Let me object to the extent 

7 that this has been covered in the prior deposition. 

8 THE WITNESS: I don't know if I have a 

9 copy of it. I know that Shook, Hardy & Bacon has a 

10 copy. I can certainly ask them for a copy. 

11 BY MR. JEKEL: 

12 Q. What I was going to get at was whether 
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13 

that invoice would break down or 

identify the dates 

14 

of any meetings you may have had 

with lawyers for 

15 

Shook, Hardy. 


16 

A. 

No, it would not. 


17 

Q. 

It would not. It's 

just a total number 

18 

of hours? 



19 

A. 

Yes . 


20 

Q. 

Do you know whether 

Shook, Hardy has — 

21 

am sorry. 

Withdrawn. 


22 


To the best of your 

knowledge, at any of 

23 

these meetings, have you met with other experts that 

24 

are being 

proffered in the Blankenship matter? 

25 

A. 

Experts by — you mean by witnesses? 


A. 

WILLIAM ROBERTS, JR., 

& ASSOCIATES 
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1 

Q. 

Yes, sir. 


2 

A. 

Not to my knowledge. 

I don't think I've 

3 

ever met with anybody. 


4 

Q. 

Where were you ever 

at a meeting in 

5 

Atlanta with regard to the work 

in the Blankenship 

6 

matter? 



7 

A. 

No, sir. 


8 


(Discussion off the 

record.) 

9 


BY MR. JEKEL: 


10 

Q. 

Since your last deposition in — since 

11 

your first 

deposition in this matter in April, have 

12 

your fees 

changed at all? 


13 

A. 

Well, there was some 

— there was some 

14 

confusion 

as to whether my fee was $300 an hour or 

15 

$400 an hour. It's $400 an hour 

, so I think I've 
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16 

resolved 

that confusion. 

17 

Q. 

Is that for — 

18 

A. 

Everything. 

19 

Q. 

— everything including trial testimony? 

20 

A. 

Yes, sir. 

21 

Q. 

Thank you. Dr. Spagnolo, do you know 

22 

when this 

matter is to go to trial? 

23 

A. 

Do I know when this is going to trial? 

24 

Q. 

Yes, sir. 

25 

A. 

No, not precisely. 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 Q. Do you have Christmas vacation plans in 

2 December? 

3 MR. ROWLEY: Let me object. 

4 THE WITNESS: I don't know how to answer 

5 that. I've always got plans for Christmas. 

6 MR. GADDES: Object to that question. 

7 Move to strike. It's got nothing to do with this 

8 case, and as you well know, he's very unlikely to be 

9 testifying over Christmas. In fact, he's not going 


10 

to. So it 

was a silly question, if it 1 

was a 

11 

question. 




12 


BY MR. JEKEL: 



13 

Q. 

I'm trying to 

figure out if 

you are 

14 

really going to be called 

to testify in 

this matter 

15 


MR. ROWLEY: 

Let's wait for 

a question. 

16 


BY MR. JEKEL: 



17 

Q. 

Withdrawn. 
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Since April of this year have you been 
involved in designing any medical monitoring or 
screening programs? 

MR. ROWLEY: Object to the form. 

THE WITNESS: As I understand your 
question, have I designed a medical monitoring 
program since January of this year? 

BY MR. JEKEL: 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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Q. April of this year. 

A. April of this year? No. 

Q. Okay. Can I see a copy of your CV, 

please? 

A. Sure. 

Q. Before we get to the CV, discussing the 
materials that relate to the case, are there any 
other materials — do you recall reviewing any other 
reports that were prepared by expert witnesses for 
the Plaintiffs in this matter? You've identified 
Dr. Burns. Any others? 

A. I certainly don't remember any others, 

just Dr. Burns. 

Q. Okay. Very well. 

Can you, to the best of your knowledge, 
identify for me as best you can what you believe 
Dr. Burns's medical monitoring program to be? 

MR. ROWLEY: Let me object to the form; 
vague and overbroad. 

If you would like him to answer questions 
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21 

about Dr. 

Burns's report, as you 

know. Counsel, the 

22 

fair thing 

to do is to show him a 

copy of the report 

23 

and to ask 

him nonobjectionable. 

specific 

24 

questions 

— 


25 


MR. JEKEL: Thank you 

• 


A. 

WILLIAM ROBERTS, JR., 

& ASSOCIATES 
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1 


MR. ROWLEY: Excuse me. Don't interrupt 

2 

me. 



3 


— nonobjectionable. 

specific questions 

4 

about the 

report. 



5 MR. JEKEL: I would like to ask him 

6 specific questions about these articles, but they 

7 weren't provided, and our notice of deposition was 

8 obviously disregarded. Counsel. 

9 MR. ROWLEY: And as I have told you, I 

10 would be happy to provide you with copies of those 

11 articles. 

12 MR. JEKEL: I would like a copy of his 

13 complete file and all the materials that we've 

14 identified in Exhibit Number 3, But I'm not going to 

15 get those, am I? 

16 MR. ROWLEY: Let's get a question. 

17 BY MR. JEKEL: 

18 Q. Doctor, can you answer my question with 

19 regard to what you perceive Dr. Burns's medical 

20 monitoring program to be? 

21 MR. ROWLEY: Object to the form. Same 

22 objection. 
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23 THE WITNESS: If I understand the 

24 question, because it is a little bit broad. Dr. Burns 

25 has written a grand scheme about monitoring 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 individuals. It would be nice to have his report in 

2 front of me so that we could look at every detail. 

3 So I have seen his monitoring program of 

4 the day. And I understand, having read his 

5 deposition, that he's now changing what he had 

6 written in February, so it's becoming a little more 

7 vague as to what he specifically is recommending. 

8 But he is recommending a monitoring or a, quote, 

9 screening program. 

10 So I'm aware of those things that he's 

11 written. It would be nice to see a very defined 

12 Dr. Burns program so that then we would look together 

13 at every issue. 

14 BY MR. JEKEL: 

15 Q. Let's see if we can just — do you know 

16 what diseases or categories of diseases Dr. Burns's 

17 monitoring program is designed to look at? 

18 MR. ROWLEY: Object to the form. 

19 THE WITNESS: Well, again, that's a 

20 little broad. Dr. Burns likes to monitor for the 

21 whole world. He's got some really grandiose schemes, 

22 none of which are based in science. But the two 

23 primary things that I believe he's trying to do, 

24 although he's not articulated it very discretely and 

25 very distinctly, happened to be screening for lung 
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BY MR. JEKEL: 

Q. Let's just take lung cancer. Can you 
tell me as you sit here today, do you recall what 
modalities Dr. Burns proposes to screen for lung 
cancer? 

MR. ROWLEY: Object to the form. As of 

what time? 

MR. JEKEL: The February 2000. 

MR. GADDES: Object to the form. I'm 
sorry. I don't want to interrupt. I take it we have 
an agreement Counsel's objection will stand for all 
so I don't have to interrupt. 

MR. JEKEL: That would be fine with me. 

MR. GADDES: Okay. Great. Thank you. 

THE WITNESS: I was confused again. I 
got lost in that. Can you explain to me your 
question? 


BY MR. JEKEL: 


Q. As it relates to the screening for lung 
cancer as you understand Dr. Burns's February 2000 
report, do you know what type of modalities or 
techniques he has proposed to use as part of the 
screening for lung cancer? 

MR. ROWLEY: Same objection. 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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THE WITNESS: Well, again, it's a lot 
easier to look at his statement, so that we can look 
at it line by line. But I'll give you my best 
recollection, and then we may have to go back and 
look at it again. 

BY MR. JEKEL: 

Q. Sure. 

A. And again. Dr. Burns's — I call them 
grand schemes, because a lot of it is fantasy. As I 
recall, in his February document — and again, this 
is by memory — he was proposing to screen for lung 
cancer of individuals that had smoked. And I believe 
he was beginning — you are just talking about lung 
cancer, I take it. 

Q. Right now, yes, sir. 

A. He was going to screen these people with 
chest x-rays, sputum analyses, on a, quote, undefined 
basis for an undefined period of time. I believe in 
that document, again without having it in front of 
me, he was going to begin that at age 50. That was 
going to be his primary screen or monitoring or 
whatever he calls it — wish list is what I call 
it — for cancer. 

Q. In his deposition do you recall whether 
Dr. Burns discussed the use of any CT scans as a 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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modality to screen for lung cancer? 
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A. Again, it would be good to look at his 
deposition to actually see the wording. You know, 

I'm doing this by rote, so it makes it a little more 
difficult to be precise. He, I believe — and when 
you read Dr. Burns' depositions, they are very 
difficult to understand what he's trying to say, 
because he changes — but I think he has managed 
somehow to agree with the world's literature that 
screening for lung cancer currently is worthless and 
doesn't change mortality. 

So therefore, he has come up with a new 
scheme, based on no science except his own belief, 
that he can substitute computerized tomography for 
chest x-ray. And I believe he's now changed his mind 
since February, which makes me wonder how certain he 
was of what he said in February, and he'll probably 
change his mind again — to now want to do CT 
scanning on people starting at age 50. 

Again, I think in the deposition — 
again, I would like to see it — he did not describe 
how often the CT scans would be done, in what context 
they would be done, who would be doing them, who 
would be reading them, what protocol would be 
established, how would they be blinded, what 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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mechanism for randomization. None of those details 
were given by Dr. Burns, so I would kind of feel that 
he's not really sure what he wants to do. 
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Q. I want to get back to my question. Do 
you recall him discussing the use of CT scans as a 
modality, yes or no? 

MR. ROWLEY: Let me move to strike the 
narrative that proceeded the question. Second, 
object to the form of the question, and third, 
instruct the witness that it is improper for a 
questioner to tell you that you must answer yes or 
no. You need not answer yes and no. 

BY MR. JEKEL: 

Q. Your comments with regard to what you 
think his grand scheme is are on the record. I just 
want to focus on do you recall Dr. Burns proposing 
the use of CT scans as a modality in screening for 
lung cancer. 

MR. ROWLEY: Same objection. Move to 
strike the narrative before the question. 

THE WITNESS: Let me try to go back to 
tell you what I said before. In his new deposition 
he raises the issue of CT scanning. But again, the 
details, I'm not — I tell you, they were so vague, I 
don't know what he was proposing. 
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BY MR. JEKEL: 

Q. Let's just talk about CT scans for just a 
second. Do you use CT scans in your current 
practice. Dr. Spagnolo? 

A. I use CT scans in my current practice. 

Q. Have you ever used a spiral CT scan? 
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A. 

Q. As I understand it, your practice 
involves or has involved diagnosing patients with 
lung cancer; is that correct? 

A. Yes. 

Q. And your practice also includes treating 
patients with lung cancer; correct? 

A. Yeah, it does. 

Q. In diagnosing a person with or a patient 
with lung cancer or determining whether a growth or 
tumor in a lung is cancerous, do you use CT scans? 

A. That's kind of a broad question. Yes, I 
use CT scans. I mean, when we are talking about how 
do we treat lung cancer, that's one facet of what we 
do. But I don't use those things in screening 
patients for lung cancer, which is a different issue, 
which is what this case happens to be about. 

So, sure, I treat cancer, and I use CT 
scans, and I use what other modalities that are 
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available for my individual patient that I see in my 
office, but I don't use those things as a screening 
tool, which is what this case is about. 

BY MR. JEKEL: 

Q. I understand. Thank you for telling me 
what the case is about. I appreciate it. 

MR. ROWLEY: Move to strike that comment, 
which was improper and somewhat obnoxious. 
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9 


Can we have the next question, please? 


10 


MR. JEKEL: I 

'll try not to be obnoxious 

11 


MR. ROWLEY: 

That would be greatly 

12 

appreciated 

by everyone in the room. 

13 


BY MR. JEKEL: 


14 

Q. 

Again, I just 

want — as I understand 

15 

your testimony, you've indicated that you use CT 

16 

scans in the treatment of 

patients with lung cancer; 

17 

is that correct? 


18 


MR. ROWLEY: 

Objection; asked and 

19 

answered. 



20 


THE WITNESS: 

Well, I thought I did 

21 

answer that. 



22 


BY MR. JEKEL: 


23 

Q. 

I wasn't — 


24 

A. 

I mean — 


25 

Q. 

If you could 

just clarify for me, I want 
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1 to make sure I understand your testimony correctly. 

2 Maybe I'll just make it simple. In 

3 diagnosing a person with lung cancer, do you rely on 

4 or use CT scans? 

5 MR. ROWLEY: Objection; asked and 

6 answered. 

7 THE WITNESS: That's difficult. The way 

8 you have rephrased that question is very difficult. 

9 I don't rely on any one test to diagnose cancer. I 

10 take a look at the individual patient. 

11 I take a look at the x-ray, and again, we 
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are talking about a patient who comes into my office 
who is seeing me for a problem, may have been 
referred with symptoms, an individual patient. 

We are not talking about screening here. 
That's a totally different area. I don't use CT 
scans to screen patients. I use whatever modality 
that's available to me for a given patient to plan, 
one, what I'm going to do next. And yes, during that 
evaluation, there are many times that I will order a 
CT scan. 

There are many times that I will not 
order a CT scan, but it really depends on the 
individual patient. And these are not patients that 
I am screening. These are people that have come to 
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me with problems or symptoms. 

BY MR. JEKEL: 

Q. You said you don't use it in screening 
patients. Do you screen patients? 

A. No, I do not screen patients. For what 
disease are we talking about? 

Q. Lung cancer? 

A. I don't believe that there's any 
scientific validity to screening patients for lung 
cancer. 

Q. How about for tuberculosis? Have you 
ever screened patients for tuberculosis? 

A. There's no scientific evidence to screen 
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14 patients by chest x-ray on a random basis or by CT 

15 scans for tuberculosis. 

16 Q. Are there any other pulmonary diseases 

17 which you believe you can effectively screen patients 

18 for? 

19 A. Well, you have to give me the diseases 

20 you are talking about. There are no particular 

21 pulmonary diseases that I advocate mass screening 

22 for. 

23 Q. Okay. 

24 (Spagnolo Exhibit 4 identified.) 

25 BY MR. JEKEL: 
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1 Q. I've marked as Exhibit Number 4 a copy of 

2 your CV, and it is, in fact, the same one that I've 

3 been provided. Are there any items that you are 

4 currently working on, research papers, presentations, 

5 all of the items that are in the CV that aren't 

6 identified in the CV? 

7 MR. ROWLEY: Object to the form. 

8 THE WITNESS: I can't think of anything 

9 that I have actually started to work on, although I 

10 may have been asked to work on something. 

11 BY MR. JEKEL: 

12 Q. Can you identify for me current projects 

13 that you have been asked to work on that you are 

14 considering? 

15 A. Well, I've been asked to write a chapter 

16 dealing with the diagnosis of and treatment of lung 
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17 cancer, but I haven't started to work on nor have I 

18 given a final answer as to whether I'm actually going 

19 to do it. 

20 Q. And who did that request come from? 

21 A. I don't remember the name of the 

22 physician at UCLA who called me. I certainly could 

23 get you that name, but I don't remember at the 

24 moment. 

25 Q. Is that the only item that you have 
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1 currently been requested to participate in that you 

2 can identify for me this morning? 

3 MR. ROWLEY: Object to the form; vague. 

4 THE WITNESS: To the best of my knowledge 

5 that's the only thing I've been asked to do. 

6 BY MR. JEKEL: 

7 Q. Okay. Have you been invited to provide 

8 any presentations before any groups or committees? 

9 MR. ROWLEY: Vague. 

10 THE WITNESS: I get invitations to give 

11 lectures periodically. I don't have any pending at 

12 the moment. I mean, I do that all the time. I might 

13 get one today. 

14 BY MR. JEKEL: 

15 Q. I'm referring to page 14 of your CV 

16 under — the heading I'm referring to actually is on 

17 page 13 of 22 under Major Clinical and Technological 

18 Achievements. Item number 7. Measurements of Total 
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Lung Capacity by Chest X-ray Planimetry. Did I 
pronounce that correctly? 

A. Planimetry. 

Q. Planimetry. Okay. 

What were your findings there if you can 
summarize? That there is a simple noninvasive manner 
in which to obtain a patient's total lung capacity? 
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MR. GADDES: Object to form. 

BY MR. JEKEL: 

Q. You can answer. 

MR. ROWLEY: Same objection; compound. 

THE WITNESS: That's pretty good. Your 
understanding. 

BY MR. JEKEL: 

Q. They didn't like it, but that's okay. 

MR. ROWLEY: Move to strike that 

nonsense. 

MR. GADDES: And also he hadn't finished 

his answer. 

BY MR. JEKEL: 

Q. No. Please, Doctor. 

MR. ROWLEY: If we could refrain from 
interrupting the witness in the middle of his 
answers, that would be helpful. 

MR. JEKEL: I will do my best. 

MR. ROWLEY: I'd appreciate it. 

THE WITNESS: What we attempted to do 
with that paper is to see whether or not we could 
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22 come up with a noninvasive way to accurately 

23 determine total lung volume without putting somebody 

24 on a spirometer or a body box, which is another way 

25 to measure lung volumes, by just taking using simple 
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1 x-rays in multiple views. 

2 BY MR. JEKEL: 

3 Q. And when you are measuring a patient's 

4 lung capacity, what are the purposes of doing that? 

5 A. That's a broad question. There are lots 

6 of purposes for doing it medically speaking. 

7 Q. I am sorry. Let me — when you are 

8 looking at total lung capacity, do you use that as a 

9 diagnostic measure at all? 

10 A. Well, I always go back to the issue that 

11 the tests, any tests, virtually — most tests let's 

12 say, don't make diagnoses. Doctors make diagnoses. 

13 Doctors take a whole variety of data and information 

14 related to an individual patient after they've seen 

15 and evaluated the patient, do a lot of tests, take 

16 the information they get from these tests, and the 

17 doc makes the diagnoses. 

18 So, yes, getting information from these 

19 tests frequently does help you either make a 

20 diagnosis or exclude a diagnosis. But it's a very 

21 complex issue. 

22 Q. And what pulmonary elements would you use 

23 total lung capacity as a — one modality in making a 
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MR. ROWLEY: Object to the form. 

THE WITNESS: Again, I'm not quite 
sure — I'm not quite sure what that question means, 
but we use it in looking at lung size, for instance. 

BY MR. JEKEL: 

Q. Have you ever diagnosed a patient with an 
asbestos related injury? 

A. Have I ever diagnosed — yes. Have I 
seen patients with asbestos? Is that the question 
I'm being asked? 

Q. My question is have you ever diagnosed or 
treated — let me try diagnosis — an individual with 
asbestos related disease, asbestosis or mesothelioma 
or some other — 

A. Yes. 

Q. — asbestos related — do you use lung 
capacity as one of the tools in determining whether 
an individual suffers from an asbestos related 
injury? 

A. You could use it. You could use it. 

Q. Now, would you use lung capacity in 
determining whether an individual suffers from lung 
cancer? 

A. In that setting, the determination of 
lung capacity is not generally helpful in making — 
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in helping you make a diagnosis of a lung cancer. 

Q. Doctor, I'm referring to your report. 

It's Exhibit 2, page 2, at the bottom. Chronic 
obstructive pulmonary disease. It's the second line 
on the last paragraph there. Do you see that? 

A. Yeah, I do. Yes. I think we are looking 
at the same thing. 

Q. We are. 

A. It starts with "neither". 

Q. Yes. And I just want to make sure that I 
understand your definition of chronic obstructive 
pulmonary disease as it's used in that sentence. Can 
you tell me what you mean when you refer to chronic 
obstructive pulmonary disease? 

A. Chronic obstructive pulmonary disease or 
chronic obstructive lung disease is an umbrella term 
for a variety of conditions, medical conditions, that 
may result in airflow obstruction when seen on a 
supply program during a forced exhalation. 

Q. Has lung capacity got anything to do with 
chronic obstructive pulmonary disease? 

MR. ROWLEY: Object to the form. 

THE WITNESS: Lung capacity tends to be a 
more generic term, and you really need to be specific 
when you ask that term. Lung capacity could mean a 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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lot of things to a lot of people, so we don't 
generally use lung capacity. We talk about vital 
capacity. 

BY MR. JEKEL: 

Q. And your study that we've been talking 
about, measurement of total lung capacity, did any of 
that study talk or refer to vital capacities? 

A. Well, again, this is — we are getting 
into an education of pulmonary physiology, and I 
would be happy to take this anywhere you want it to 
go. We could spend a couple of hours talking about 
this, because I've written extensively about these 
topics. 

Total lung capacity is a term that looks 
at the total volume of air within the lung. And then 
we divide that total into other compartments. One is 
called the vital capacity. One is called the 
inspiratory capacity. One is called the functional 
residual capacity. 

These are various terms in the total lung 
capacity, total volume compartment, and it's broken 
down into those components, which we look at when we 
do lung function testing. 

Q. Now, in the study that you did, item 
number 7 in your CV that we've been referring to, 
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were you able to break down total lung capacity into 
the various segments that you just described for me 
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3 by use of the various x-rays? 

4 MR. ROWLEY: Object to the form. 

5 THE WITNESS: Going back to that study, 

6 looking at planimetry? 

7 BY MR. JEKEL: 

8 Q. Yes. 

9 A. No. We were looking primarily at total 

10 volume. 

11 Q. Okay. Do you ever — or is total volume 

12 ever — and when I talk about total volume, I'm 

13 talking about total lung volume obviously — have a 

14 value that you look at when you are determining 

15 whether a patient suffers from COPD? 

16 A. We do look at that. We don't necessarily 

17 look at it every time, but we do sometimes look at 

18 that. 

19 Q. Again, referring to your CV under 

20 Textbooks, item number 3. 

21 MR. ROWLEY: Can you give us a page, 

22 Counsel? 

23 MR. JEKEL: Yes. It's page 14. I'm 

24 sorry. 

25 BY MR. JEKEL: 
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1 Q. Under the heading textbook, a text 

2 entitled. Air Pollution and Lung Disease in Adults. 

3 You were a coauthor with — is that Dr. — 

4 A. I was coeditor. 
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Q. 


Coeditor. And how do you pronounce the 


6 other editor's name? 

7 A. Witorsch. 

8 Q. Witorsch. Do you recall whether air 

9 pollution was a source — I'm sorry. Back up. 

10 What lung diseases were looked at in that 

11 text? Was lung cancer included? 

12 A. Yes. I believe there was a section. I 

13 have to pull my books. That's — when did I write 

14 that? 

15 Q. 94. 

16 A. I need to go back and look at the 

17 chapters, but I believe — in fact, I'm almost 

18 certain we had a chapter in there on lung cancer. 

19 Q. Do you recall whether you determined that 

20 air pollution was a potential source or cause of lung 

21 cancer in adults? 

22 A. We looked at risk factors and things in 

23 the air like radon, exposure to uranium, and again, I 

24 need to go back and pull that chapter. I didn't 

25 write that particular chapter. We were the editors 
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1 of this book. So it would be helpful to go back and 

2 look at the specific details of that chapter. And I 

3 think we looked at viruses as a cause, because, you 

4 know that viruses are in the air. And we looked at a 

5 lot of other things. 

6 Q. In looking at risk factors, do you ever 

7 rate risk factors as higher to lower or some other 
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MR. ROWLEY: Object to the form; vague. 
THE WITNESS: Well, yes. Are you asking 
me do I rate them? I think the literature has rated 
certain risk factors based on epidemiologic studies. 
BY MR. JEKEL: 

Q. Have you ever rated risk factors? 

A. I don't personally rate them. 

Q. Okay. 

MR. JEKEL: I need to take a small, short 

break. 

(Recess.) 

BY MR. JEKEL: 

Q. Was that Dr. Witorsch — I just want to 
make sure I have that pronunciation correct — the 
coeditor of the book that we are talking about. 

A. Witorsch. 

Q. Witorsch. Thank you. Is that a medical 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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lobbied OSHA on environmental tobacco smoke 
regulations? 

MR. ROWLEY: Object to the form; 
foundation, and specifically "are you aware". 

THE WITNESS: No, I'm not specifically 
aware of what Dr. Witorsch did. 

BY MR. JEKEL: 

Q. Have you talked to Dr. Witorsch recently? 

A. Recently? What do you mean? How recent 

is recent? I may have talked to him in the last 
couple of years. 

Q. You haven't talked to him with regard to 
your work in the Blankenship matter? 

A. No, sir. 

(Spagnolo Exhibit 5 identified.) 

BY MR. JEKEL: 
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Q. Dr. Spagnolo, I'm going to hand you a 
copy of Exhibit Number 5, which is a letter from 
Dr. Witorsch to the U.S. Department of Labor and an 
accompanying enclosure identified. Health Effects of 
Environmental Tobacco Smoke Exposure in Occupational 
Environments: A critical review of the literature 

relative to potential susceptible or sensitive 
populations, and ask you if you would just take a 
quick look at that. 

MR. GADDES: For the record, dated March 

17, 1992. 

MR. JEKEL: Yes. 
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13 


MR. 

ROWLEY: 

Document is over a hundred 

14 

pages. Are 

you 

asking 

that — 

15 


MR. 

JEKEL: 

I'm not. 

16 


MR. 

ROWLEY: 

Excuse me. Counsel. Would 

17 

you mind if 

I finish my 

statement before you start 

18 

talking? 




19 


MR. 

JEKEL: 

Sure. 

20 


MR. 

ROWLEY: 

The document is over 100 

21 

pages. Are 

you 

asking 

that he read the document or 

22 

what is it ' 

that 

you are 

asking? 

23 


MR. 

JEKEL: 

No. I just wanted him to 

24 

take a quick review at 

it. I don't have questions 

25 

necessarily 

about the substance of it. I was going 
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1 to ask him if he's ever seen it before, if he's 

2 familiar with it, if he understands what the purpose 

3 of it was, things of those nature. If you need to 

4 look at it or read the entire document, please feel 

5 free. 

6 MR. GADDES: He has not asked those 

7 questions yet. 

8 MR. JEKEL: I have not asked those 

9 questions yet. I want to give you the opportunity to 

10 review it briefly and let me know when you've had 

11 that opportunity, and I'll proceed to my questions. 

12 THE WITNESS: Okay. I've looked at it. 

13 BY MR. JEKEL: 

14 Q. You have seen the document prior to 
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15 

today? 


16 

A. 

Not to my recollection. 

17 

Q. 

Do you recall assisting or discussing 

18 

Dr. Witorsch in his work on this matter? 

19 


MR. ROWLEY: Object to the form. 

20 


THE WITNESS: At this point in time, and 

21 

I have to 

go back and look, he was in the division of 

22 

pulmonary 

disease part-time. But I never talked to 

23 

him about 

this document. 

24 


BY MR. JEKEL: 

25 

Q. 

In 1990, did you and Dr. Witorsch work 


A 
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1 

together 

on other matters? 

2 

A. 

We certainly worked together on preparing 

3 

our book. 


4 

Q. 

Did you know that the tobacco industry 

5 

helped fund Dr. Witorsch's work in this paper? 

6 


MR. ROWLEY: Object to the form. 

7 


THE WITNESS: Only what I'm reading on 

8 

this last 

paragraph. 

9 


BY MR. JEKEL: 

10 

Q. 

Do you know if the tobacco industry 

11 

funded any of the editorial work that you and Dr. 

12 

Witorsch 

did? 

13 


MR. ROWLEY: Object to the form. 

14 


THE WITNESS: Editorial work on what? 

15 


BY MR. JEKEL: 

16 

Q. 

The text. 

17 


MR. ROWLEY: Same objection. 
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18 


THE WITNESS: Not to my knowledge. 


19 BY MR. JEKEL: 

20 Q. Did you understand that the purpose of 

21 Dr. Witorsch's paper was to oppose OSHA proposed 

22 regulations on environmental smoke? 

23 MR. ROWLEY: Object to the form. Are we 

24 talking about the paper that the witness has 

25 testified he's never seen before? 
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1 MR. GADDES: Object to foundation. 

2 MR. JEKEL: You can place your objection 

3 on the record. He heard my question. If he can't 

4 answer it, he can't answer it. 

5 MR. ROWLEY: Hold on. Do you need the 

6 question restated? 

7 THE WITNESS: Yeah. I was just going to 

8 ask him to tell me what he asked again. 

9 BY MR. JEKEL: 

10 Q. Did you know that Dr. Witorsch was 

11 approached by the tobacco industry to assist in 

12 opposing OSHA's proposed rules on environmental 

13 tobacco smoke? 

14 MR. ROWLEY: Object to the form; 

15 foundation, "did you know". 

16 THE WITNESS: The only thing I know is 

17 what I'm reading right here. I don't know anything 

18 else. 

19 BY MR. JEKEL: 
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Q. All right. Very well. 

Are you familiar with the World Health 
Organization? 

MR. ROWLEY: Object to the form; vague. 
THE WITNESS: I've heard — I know what 
the World Health Organization is. "Familiar" is a 
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BY MR. JEKEL: 

Q. Well, you've heard of it before? 

A. I've heard of the word, yes. 

Q. Okay. Have you ever seen the July 2000 
report by the World Health Organization with regard 
to tobacco company strategies to undermine tobacco 
control activities? 

MR. ROWLEY: Object to the form; 
argumentative; foundation. 

THE WITNESS: I can't even answer that. 
I mean, I don't even — I don't have an answer for 
that. It's so broad. 


BY MR. JEKEL: 

Q. I just want — if can I have the rubber 
band, I want to keep these together to assist the 
court reporter. 

(Spagnolo Exhibit 6 identified.) 

BY MR. JEKEL: 

Q. And again. Doctor, before you review it, 
I'm not necessarily going to ask you specifics about 
the details of the document. I understand it's a 


http://legacy.!ibrary.ucsfaBil)Lr/ttiEl/iitip§^®0/(pBLindustrydocuments.ucsf.edu/docs/zhhd0001 



23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


long document. I just want you to take a quick 
review of it, and I'll have some general questions 
about it. 
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A. It's a very long document. 

Q. It is. 

MR. GADDES: I think there's no way he's 
going to be able to review it. You might as well ask 
the questions. 

MR. ROWLEY: Well, let's see. The 
document is hundreds of pages long. Obviously the 
witness cannot read or even review the document. The 
best he can do is to — excuse me. 

MR. JEKEL: How about — 

MR. ROWLEY: Excuse me. Counsel. The 
best he can do is obviously fan through the — 

MR. JEKEL: Right. 

MR. ROWLEY: Counsel. 

MR. JEKEL: I am sorry. 

MR. ROWLEY: — the pages. 

BY MR. JEKEL: 

Q. I would like you to, if would you, just 
take a moment and read the two-page forward. It's 
actually just a page and a half, if you would. 

Doctor, have you had an opportunity to 
review the forward? 

A. Well, I've — review is one word. I've 
had an opportunity to read it. 
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page of the forward, Drs. Zeltner, Kessler, Martiny 
and Randera, do you know any of those individuals? 

A. Personally? 

Q. Yes. 

A. No. 

Q. You would agree with me that the World 
Health Organization concluded that the tobacco 
companies have operated for many years with the 
deliberate purpose of subverting the efforts of the 
World Health Organization to control tobacco use. 

MR. ROWLEY: Let me object to the 
question. Are you asking him to read the document to 
you. Counsel? 

MR. JEKEL: I'm asking him — yes. 

MR. ROWLEY: You are asking him to read 
the document. Can I ask you for what purpose you are 
having the witness simply read the document to you? 

MR. JEKEL: I'm not going to answer your 
questions unless you want to get under oath. 

MR. ROWLEY: Let me object. 

BY MR. JEKEL: 

Q. Have you seen — 

MR. ROWLEY: This is an utter waste of 
time. The document has nothing to do with this 
witness or his opinions or, in fact, with West 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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Virginia, and certainly nothing to do with the 
Blankenship case. I object to the use of the 
document during the deposition. And I also object to 
the utter waste of time of simply having the witness 
read portions of the document without any foundation 
having been established in any respect with respect 
to the document. 

MR. JEKEL: That's fine. 

MR. ROWLEY: Do we have a question? 

MR. JEKEL: Yes. 

MR. ROWLEY: Let's hear it. 

BY MR. JEKEL: 

Q. Did you know that the World Health 
Organization concluded that the tobacco companies 
have operated for many years with the deliberate 
purpose of subverting the efforts of the World Health 
Organization to control tobacco use? 

MR. ROWLEY: Same objection. 

THE WITNESS: I can't possibly answer 
that question in any way, shape or form the way 
you've stated it, because I haven't had an 
opportunity to review the document. So I can't give 
you an answer. 

BY MR. JEKEL: 

Q. Let me ask you this: Have you had an 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 opportunity during your work in this matter to review 

2 any internal tobacco industry documents? 

3 MR. ROWLEY: Let me object to the form; 

4 vague. 

5 THE WITNESS: I don't understand what you 

6 are asking me. 

7 BY MR. JEKEL: 

8 Q. Did counsel for Shook, Hardy or you on 

9 your own ever get research documents from the tobacco 

10 industry, for example? 

11 MR. ROWLEY: Same objection. 

12 BY MR. JEKEL: 

13 Q. The Tobacco Institute, rather? 

14 MR. ROWLEY: Same objection. 

15 THE WITNESS: I think I've listed for you 

16 the materials that I've read for the purposes of 

17 medical screening for the Blankenship case. And 

18 that's the only answer I can give you. 

19 BY MR. JEKEL: 

20 Q. So you have not had an opportunity to 

21 review tobacco documents that showed the tobacco 

22 company strategy to undermine the World Health 

23 Organization relied heavily on international and 

24 scientific experts with hidden financial ties to the 

25 industry? 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 MR. GADDES: You know that's 

2 objectionable. Object to form. 

3 MR. ROWLEY: Same objection; 
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argumentative. Utterly without foundation with 
respect to a hearsay document that has nothing to do 
with this witness or this deposition. 

THE WITNESS: I respond the same way. 
That's an impossible question for which I can give 
you no answer. 

BY MR. JEKEL: 

Q. Very well. Has the World Health 
Organization ever contacted you to assist with any of 
their work? 

A. Not to my recollection. 

Q. Dr. Witorsch — did you ever — not 
necessarily related to this litigation, but have you 
ever discussed medical monitoring or screening 
programs with Dr. Witorsch for any disease? 

A. Not to my recollection. And he has even 
so stated, I believe, in this document. As I read 
this document, he stated that the opinions here are 
solely the author and don't reflect the opinions of 
anyone else, including the academic affiliation of 
the author. It should not be taken necessarily to 
indicate an endorsement of any of the opinions 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


expressed herein by any institution or entity with 
which the author may be affiliated. 

Q. I wasn't necessarily referring to that 
document. I was just speaking in general. Have you 
ever had an opportunity to discuss proposed medical 
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monitoring programs with Dr. Witorsch? 


MR. ROWLEY: Objection; asked and 


answered. 


9 


THE WITNESS: 

I'll give you the same 


10 

answer: 

Not to my recollection, no. 


11 


BY MR. JEKEL 

: 


12 


Q. Are you aware that Dr. Witorsch proposed 

13 

a medical monitoring program for chemical exposures 

14 

at the 

Redstone Arsenal 

in Alabama? 


15 


MR. ROWLEY: 

Object to the form "are 

you 

16 

aware, " 

foundation. 



17 


MR. GADDES: 

Asked and answered. 


18 


MR. ROWLEY: 

And asked and answered. 


19 


THE WITNESS: 

I've already said that 

I 'm 

20 

not aware. 



21 


BY MR. JEKEL 

: 


22 


Q. You are not 

aware. 


23 


Have you ever heard of the Redstone 


24 

Arsenal 

in Alabama? 



25 


A. I'm not sure 

I've ever heard that term. 
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1 Perhaps. I don't remember. 

2 Q. Again, Doctor, referring to your CV, page 

3 10 of 22, under Research Interests. I believe it's 

4 the third sentence. It says improved methods of 

5 supportive care for patients with lung cancer. Do 

6 you see that? 

7 A. Uh-huh. 

8 Q. Can you identify for me briefly what work 
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you have been involved in that relates to that 
sentence? 

A. I was involved in several research 
projects looking at the use of intravenous morphine 
to alleviate pain and suffering. 

Q. Have any of the methods of supportive 
care that you've been involved with been designed to 
reduce the mortality from lung cancer? 

MR. ROWLEY: Object to the form; vague. 

THE WITNESS: If you could just ask me 
the question one more time. 

BY MR. JEKEL: 

Q. Your reference to improved methods of 
supportive care for patients with lung cancer, did 
any of those methods or were any of those methods 
designed to reduce the mortality of patients with 
lung cancer? 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


69 

A. The IV morphine was primarily used to 
look at safety issues and tolerance issues and 
comfort issues. 

Q. Other than the IV morphine work that 
you've done, have you been involved in any work that 
has been designed to try and reduce the mortality 
from lung cancer? 

MR. ROWLEY: Same objection. 

THE WITNESS: Are you talking about a 
formal study or just what we do on a daily basis? 
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BY MR. JEKEL: 
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Q. What you do on a daily basis. 

A. Whatever we do on a daily basis is 
obviously take care of patients in any way, shape or 
form that we can to do whatever we can when we are 
treating people to reduce their mortality so we do 
that on a daily basis. 

Q. Specifically with regard to lung cancer, 
what methods of treatment for patients with lung 
cancer do you believe are most effective in reducing 
the mortality? 

MR. ROWLEY: Objection; vague. 

THE WITNESS: That's kind of a vague 
question. I'm not sure even how to answer that. You 
need to be more specific in terms of lung cancer. 
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I'm not quite sure how to answer that. 

BY MR. JEKEL: 

Q. Are you aware — what is the current 
mortality rate as identified in the literature for 
individuals with a primary lung cancer? 

MR. ROWLEY: Objection; vague. 

BY MR. JEKEL: 

Q. And if it varies depending on cell type 
or other factors, please let me know, and I'll see if 
I can't work through that with you. 

MR. ROWLEY: Objection; vague, compound. 
THE WITNESS: Again, when you start 
talking about generalities, it's very difficult. You 
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need to really talk about patients. I'm always a 
little bit concerned when we talk about 
generalities. 

Again, this really has nothing to do with 
what we are here to talk about today in terms of 
screening for lung cancer, but I'll do the best I can 
to try to answer your question. But it's got to be 
based on individuals. 

BY MR. JEKEL: 

Q. In the last five years at George 
Washington, how many patients have you treated with 
lung cancer? 
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A. I can't give you a number. 

Q. Can you tell me what the mortality rate 
has been among those patients you have treated with 
lung cancer? 

A. Without trying to pull everybody's chart, 
I couldn't give you a number. 

Q. Would you agree with me that resection of 
tumors in stage one lung cancers is the most 
effective treatment in lung cancer to reduce the 
mortality? 

MR. ROWLEY: Objection; vague. 

THE WITNESS: Let me come back to what I 
said earlier. You have got — we are talking about 
treatment of lung cancer, which is a different issue 
than screening for lung cancer. 


http://legacy.library.ucsfaBEl)Lr/ttiEl/iitip§^®0/(pBLindustrydocuments.ucsf.edu/docs/zhhd0001 



16 So if we can separate that and just talk 

17 about treatment of lung cancer, that's a different 

18 issue. And when we get into the issue of talking 

19 about treatment, we have to talk about individuals, 

20 how you treat a specific individual, and there are 

21 lots of factors that get involved in a therapy. 

22 That's a separate issue than screening for lung 

23 cancer, which is what I thought we were here to talk 

24 about. 

25 BY MR. JEKEL: 
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1 Q. If I could, your expert report which you 

2 have in front of you, page 2, the second full 

3 paragraph, it's I guess, a sentence beginning, those 

4 trials showed no overall benefit in terms of reduced 

5 lung cancer mortality among the screened study 

6 subjects when compared to the study's controlled — 

7 control subjects. 

8 A. I may be. I must be — 

9 MR. ROWLEY: I can't find where you 


10 

are — 


11 


MR. JEKEL: It's page 2. 

12 


THE WITNESS: Yeah. 

13 


BY MR. JEKEL: 

14 

Q. 

The second full paragraph. 

15 

this paragraph. 

16 

A. 

This paragraph. I'm sorry 

17 

Q. 

The second full paragraph. 

18 

A. 

Okay. Start again. 
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19 Q. It's the sentence — it's about midway 

20 through the paragraph. Those studies showed no 

21 overall benefit in terms of reduced lung cancer 

22 mortality among the screened study subjects when 

23 compared to the study's controlled subjects. Have 

24 you located that sentence? 

25 A. Yeah. 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 MR. ROWLEY: There is no sentence that 

2 says that. Counsel. 

3 MR. JEKEL: Page 2 of his expert report. 

4 MR. ROWLEY: Are you talking about the 

5 sentence that starts with "Those trials". 

6 MR. JEKEL: "Those trials," yes. 

7 MR. ROWLEY: I think you misread it. 

8 BY MR. JEKEL: 

9 Q. Will you read it into the record. Doctor, 

10 just so it's not my words? 

11 A. Those trials showed no overall benefit in 

12 terms of reduced lung cancer mortality among the 

13 screened study's subjects when compared to the 

14 study's controlled subjects. 

15 Q. Maybe I did misread it. And I just — 

16 what's the purpose of that sentence in your report if 

17 lung cancer mortality has nothing to do with 

18 screening? 

19 MR. ROWLEY: Object to the form of the 

20 question. Object to the hypothetical, argumentative. 
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THE WITNESS: You have got to explain to 
me your question. 

BY MR. JEKEL: 


Q. Earlier when I asked you about mortality, 
you said we are here to talk about screening, and I 
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am just trying to figure out why you reference no 
benefit in terms of lung cancer mortality among 
screened subjects in your report if mortality is not 
directly tied to screening. 

MR. ROWLEY: Object to the form. Object 
to the hypothetical, and it's a mischaracterization 
of the witness's testimony earlier in the deposition. 

THE WITNESS: I'm responding in this 
sentence to those trials, which were trials related 
to screening patients for lung cancer. There was no 
benefit in terms of mortality to screening. 

BY MR. JEKEL: 

Q. In your opinion does the mortality affect 
whether it is appropriate to conduct screening? 

MR. ROWLEY: Object to the form. 

THE WITNESS: Your question is, again, a 
little bit unclear. So I think you need to rephrase 
that question. The word — it's a little vague. 

BY MR. JEKEL: 

Q. Let me just take a moment to try and get 
it right so we won't have to belabor the point. 

In your opinion before one might screen 
for a particular disease, does that screening 
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24 necessarily have to reduce the mortality from that 

25 disease before it would be of benefit? 
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1 A. Again, your question is a little bit 

2 vague, but let me try to do the best I can with your 

3 kind of question. 

4 The Guide to Preventive Services, the 

5 National Institutes of Health, numerous societies, 

6 have stated that the gold standard for any screening 

7 program is a reduction in mortality from that 

8 disease. I believe that is a wise guide. And that's 

9 the guide that I tend to use, and that's what 

10 basically they are saying. 

11 Q. And with regard to patients with lung 

12 cancer, do you have an opinion as to whether there is 

13 a particular treatment that is most effective in 

14 reducing the mortality from lung cancer? 

15 MR. ROWLEY: Let me object to the form. 

16 We are now switching from screening to treatment. 

17 Object to the form. It's very confusing. 

18 THE WITNESS: I'm doing the best I can 

19 with your questions because they are a little bit 

20 vague. 

21 BY MR. JEKEL: 

22 Q. I understand. 

23 A. If we separate screening to treatment, 

24 that's a different issue. I'm — and I'd be happy to 

25 talk to you about how I treat lung cancer. That's a 
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1 different issue in terms of are we screening for lung 

2 cancer. So if you want to talk about treating lung 

3 cancer, that's fine. 

4 Q. Let me back up. 

5 Is it your opinion that before one 

6 initiates a screening program, that the benefit of 

7 that program should be a reduction in the mortality 

8 from whatever disease you are screening for? 

9 MR. ROWLEY: Object to the form; asked 

10 and answered. 

11 THE WITNESS: I'm trying not to be 

12 repetitive here, but I think I did answer that 

13 question already. 

14 BY MR. JEKEL: 

15 Q. And I thought you said that that was the 

16 gold standard? 

17 MR. ROWLEY: Object to the form; asked 

18 and answered. 

19 BY MR. JEKEL: 

20 Q. Let me ask you this. Maybe this is the 

21 way it do it. Will screening alone in your opinion 

22 ever by itself reduce mortality of a particular 

23 disease, any disease? 

24 MR. ROWLEY: Object to the form; vague. 

25 THE WITNESS: That's an impossible 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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question. I mean, you've included — you said any 
disease in the world. I mean, you need to be more 
specific. 

BY MR. JEKEL: 

Q. Let's limit it to pulmonary disease. 

MR. ROWLEY: Same objection. 

THE WITNESS: Which pulmonary disease are 
you talking about? 

BY MR. JEKEL: 

Q. I want to as best I can — can you tell 
me how mortality fits in with the screening, the 
proposed screening program, that the Plaintiffs have 
proposed in the Blankenship case? 

MR. ROWLEY: Object to the form; vague. 

THE WITNESS: You've got — I'm trying to 
be responsive to you, but the questions are so broad 
and so vague, that I can't give you an answer. 

BY MR. JEKEL: 

Q. The PSTF you indicated, did you not, that 
the gold standard, for implementing a screening 
program is the overall reduction in mortality; is 
that correct? 

MR. ROWLEY: Objection; asked and 

answered. 

THE WITNESS: Again, I thought I did 
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answer that. And we could go back and look at that 
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answer so. 

Q. I just want to walk through it and see if 
I understand your testimony. 

MR. ROWLEY: If we could not take quantum 
steps backwards and we walk through it, I think it 
would be helpful. And if you could ask new questions 
that have not already been responded to, that would 
also be helpful. Let's wait for a question. 

MR. JEKEL: I've asked the question. 
You've objected to it. I would like the doctor's 
answer. If he needs to be repetitive, indulge me, 
please. 

THE WITNESS: I'm not trying to be 
difficult. I'm trying to answer your question, but 
it seems to me like I've already answered the 
question, and you would like me to reanswer the 
question and sometimes it's difficult to give the 
exact words back that I already gave you a few 
minutes ago. I'll do the best I can. 

MR. ROWLEY: Let's get a question. 

(The reporter read the record as requested.) 

BY MR. JEKEL: 

Q. Is it your opinion that before a 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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screening program for lung cancer should be 
considered for implementation, that someone must show 
that there would be a reduction in the mortality of 
lung cancer? 
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5 MR. ROWLEY: Object to the form; vague 

6 and confusing. 

7 MR. GADDES: And asked and answered. 

8 THE WITNESS: It is a little vague to 

9 answer that question. Given the vagueness of the 

10 question and given my response to you earlier, the 

11 gold standard that these organizations have 

12 recommended — I've already listed for you those 

13 organizations — has been that before implementing 

14 screening programs, particularly when these 

15 screening — prior screening programs have clearly 

16 demonstrated no reduction in mortality, it is 

17 imperative to do prospective, randomized, controlled 

18 studies, because of all of the risks that may be 

19 involved in doing screening studies to patients and 

20 injuring patients. You've got to have hard data, and 

21 all of the studies that have been done to date have 

22 demonstrated no value to screening. 

23 BY MR. JEKEL: 

24 Q. And the studies that you are referring to 

25 are the ones that are identified in the paragraph 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 that we are looking at on page 2 of your expert 

2 report; is that correct? The Mayo, Johns Hopkins, 

3 Sloan Kettering, and the National Cancer Institute. 

4 MR. ROWLEY: Object to the form. 

5 BY MR. JEKEL: 

6 Q. Are there other studies you are referring 
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MR. ROWLEY: Object to the form. 


7 to? 

8 

9 THE WITNESS: There are — these are the 

10 main studies. There are additional studies that have 

11 supported that, but these are the main studies. 

12 BY MR. JEKEL: 

13 Q. Do you know what types of treatment those 

14 studies were utilizing when they were examining 


15 

mortality among 

the control? 




16 

MR. 

ROWLEY: 

Object 

to 

the 

form. 

17 

MR. 

GADDES: 

Object 

to 

the 

form. 

18 

MR. 

ROWLEY: 

Vague. 

Which 

study are we 


19 talking about? 

20 BY MR. JEKEL: 

21 Q. Can you identify what treatment they were 

22 using in any of them? 

23 MR. ROWLEY: Same objection. 

24 MR. GADDES: Object to form. 

25 Was that a different question? I thought 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 that was a different question from the first one. 

2 MR. ROWLEY: Yeah. We now have two 

3 questions — excuse me. 

4 MR. JEKEL: If the doctor doesn't 

5 understand the question, he can say it. 

6 MR. ROWLEY: Excuse me. Counsel. I'm in 

7 the middle of talking. 

8 MR. JEKEL: You've been talking more than 

9 myself in this deposition. 
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MR. ROWLEY: Excuse me. Counsel. I'm in 
the middle of talking. You interrupt both me and the 
witness on a regular basis. 

We now have two completely different 
questions pending. And the witness before he can 
answer either one of them, needs to know which you 
would like him to answer. 

So let's get a — I'm sure you will agree 
it's important that we have a clear question pending 
before the witness provides a response. Please give 
him a question. 

MR. JEKEL: And I'm just requesting to 
ask for the — if you want to place an objection on 
the record, you can place an objection on the 
record. I find your remarks to be very disruptive. 

This is a very intelligent doctor here. 
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If he can't understand or answer my question, he is 
perfectly capable of indicating that. 

I would ask that you please limit your 
remarks to objections to the form of the question. 
Everything else will be preserved, and it might help 
move things along. 

The doctor has not indicated any problem 
in telling me he can't answer my vague questions. 

And I would appreciate that. 

(Spagnolo Exhibit 7 identified.) 

BY MR. JEKEL: 
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12 


Q. 


Before I get to item number 7, I notice 


13 on your supplemental references. Exhibit Number 1, 

14 you have a few press releases on here from the NCI, 

15 one dated September 5th, 2000, and one dated April 

16 11th, 2000. Do you find press releases authoritative 

17 on any subject matter? 

18 MR. ROWLEY: Object to the form. 

19 THE WITNESS: I'm not sure I know what 

20 you mean by authoritative. They are like a lot of 

21 other things. You read them, and you form an 

22 opinion. 

23 BY MR. JEKEL: 

24 Q. Are you relying on those press releases 

25 for opinions identified in your expert report? 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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1 A. Let me go back. I thought I made it 

2 clear early on that I've taken this literature, and 

3 I've reviewed it. And I've looked at it, and I've 

4 used it to help me formulate my opinion. My opinion 

5 is also based on 35-plus years of taking care of 

6 patients. Beyond that, I can't go any further. I've 

7 used a lot of material. 

8 Q. Are you currently teaching medical 

9 students at all? 


10 

A. 

I sure do. 

11 

Q. 

And the materials that you — what 

12 

courses do 

you currently teach? 

13 

A. 

Well, I teach on a daily basis on rounds 

14 

Q. 

Rounds? 
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15 A. Lectures. Up until a year ago, I was 

16 teaching — or no, maybe two years ago, I was 

17 teaching part of the clinical introduction into 

18 pulmonary diseases at the university, which I taught 

19 for more than 20 years. Not only did I teach that 

20 course, I organized the course. But I teach on a 

21 daily basis. 

22 Q. Excuse me. The course on clinical 

23 introduction to pulmonary diseases, when was the last 

24 time you taught that course? 

25 A. I mean, I would have to go back and 
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1 check. It's been a couple of years. 

2 Q. Do you recall what text or texts — I am 

3 sorry. Withdrawn. 

4 Do you recall if you used a text in that 

5 course the last time you taught it? 

6 A. We used a reference list, I believe, that 

7 we gave out to the students, of a whole variety of 

8 things that they may want to review for that course. 

9 Most courses are done that way. 

10 Q. Do you recall the identity of any text 

11 that may have been included on that reference list? 

12 A. Not off the top of my head. 

13 Q. Would it be possible to get a copy of the 

14 reference list you provided to the medical students 

15 for the last time you taught that course? 

16 MR. ROWLEY: Let me object. Are you 
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asking for that to be produced? 

MR. JEKEL: Not yet. I want to see if he 
has a copy first before I make the request. 

THE WITNESS: I would seriously doubt 
that that's available. 

BY MR. JEKEL: 

Q. Do you know one way or the other whether 
it's available? 

MR. ROWLEY: Objection; asked and 
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BY MR. JEKEL: 

Q. If it's a possibility? 

MR. ROWLEY: Asked and answered. 

THE WITNESS: I really think it's 

unlikely. 

BY MR. JEKEL: 

Q. Do you know if any of the materials that 
were on your original and supplemental reference list 
were included in the reference list you provided to 
medical students in teaching the introduction of 
pulmonary disease course? 

A. I couldn't answer that question. I don't 


know. 


Q. Dr. Spagnolo, do you have an opinion as 
to whether cigarette smoking causes disease in human 
beings? 

A. I have an opinion. 

Q. And what is that opinion? 
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20 

A. 

Cigarette 

smoking — 

cigarettes are a 

21 

cause of 

disease in some humans. 


22 

Q. 

Do you have an opinion as to which 

23 

diseases 

are causally 

related to 

cigarette smoking 

24 

human beings? 



25 

A. 

I have an 

opinion. 
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Q. And can you tell me what that opinion is? 

A. Well, I certainly believe that cigarette 
smoking may cause lung cancer in some patients. 

Q. Are there any other diseases for which 
you believe that cigarette smoking is causally 
related to? 

A. There probably are. 

Q. Do you have an opinion whether in 
addition to lung cancer, cigarette smoking is 
causally related to other diseases? 

MR. ROWLEY: Objection; asked and 
answered. He just answered that question. 

BY MR. JEKEL: 

Q. Can you identify the other diseases which 
you believe cigarette smoking is causally related to? 

A. I believe in some patients cigarette 
smoking may cause chronic bronchitis, and in some 
cases it may be the cause of emphysema. 

Q. Do you have an opinion whether cigarette 
smoking causes cardiovascular disease? 

A. There are probably some patients that 
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22 cigarette smoking does cause cardiovascular disease. 

23 Q. Other than lung cancer, chronic 

24 bronchitis, emphysema or some cardiovascular disease, 

25 do you have an opinion whether cigarette smoking is 
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1 causally related to other disease in human beings? 

2 A. Well, I have an opinion that there may be 

3 some patients who with head and neck tumors, 

4 cigarette smoking in some of those patients may be a 

5 cause. 

6 Q. Doctor, do you have an opinion among male 

7 smokers, what percentage of lung cancers are causally 

8 related to cigarette smoking? I am sorry. 

9 Withdrawn. 

10 Doctor, do you have an opinion among 

11 males with lung cancer, what percentage of those lung 

12 cancers are related to cigarette smoking? 

13 A. I don't have a firm opinion on that. I 

14 think one has to — like in a lot of things in 

15 medicine, you've really got to look at individual 

16 patients. We know there are millions of people who 

17 smoke who don't get any of those diseases. So I 

18 can't give you a number. You have to look at 

19 individual patients to see whether or not in that 

20 patient you think that smoking may have been the 

21 cause of lung disease. 

22 Q. You would agree with me, would you not, 

23 that there is literature out there indicating that 

24 among males with lung cancer, 90 percent of those 
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25 


lung cancers are related to cigarette smoking? 
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1 MR. ROWLEY: Object to the form 

2 "literature out there." 

3 THE WITNESS: You know, you are talking 

4 about literature out there without defining which 

5 literature you are talking about, so I can't really 

6 give you a firm answer on that. 

7 BY MR. JEKEL: 

8 Q. Have you seen statistics in the 

9 literature that attempt to quantify the percentage of 

10 lung cancers in males that are attributable to 

11 cigarette smoking? 

12 A. Again, you would need to really show me 

13 what you are quoting. 

14 Q. If I were to ask you the same questions 

15 with regard to the percentage of cancers among 

16 women — let me ask you so I can stop the objection. 

17 Do you have an opinion among women with 

18 lung cancer what percentage of those lung cancers are 

19 related to cigarette smoking? 

20 A. I don't have a specific opinion on that. 

21 As I said to you before, you really need to look at 

22 the individual and look at the risk factors in that 

23 individual. But I don't have a general opinion. 

24 There are lots of people who smoke that don't get 

25 cancer, so I don't have a specific opinion. 
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Q. Do you have an opinion as to whether 
there is a threshold of smoking below which one is 
not at an increased risk of developing lung cancer? 

MR. ROWLEY: Object to the form; vague 
and the use of "one". 

THE WITNESS: Could you repeat that 

question? 

BY MR. JEKEL: 

Q. Do you have an opinion if there is a 
threshold among males for smoking cigarettes below 
which they are not at an increased risk of developing 
lung cancer? 

MR. ROWLEY: Objection; vague. 

THE WITNESS: You've got to tell me which 
males you are talking about, what their other risk 
factors are, who they are, population. That's a very 
general statement. Very difficult to give you an 
answer for that kind of a general statement. 

BY MR. JEKEL: 

Q. What information did you indicate that 
you would need before you could answer that question? 

A. I think you are talking about 
individuals. When you are talking about individuals, 
individual people, you need to know a lot about that 
individual person. And I can't go beyond that. I 
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need to talk about people. 

Q. You said — you indicate you have 
reviewed Mr. Blankenship's medical records in this 
matter? 

MR. ROWLEY: Object to the form. That's 
a mischaracterization of his testimony. 

THE WITNESS: I don't remember a 
Mr. Blankenship. 

BY MR. JEKEL: 

Q. I'm sorry. Mrs. Blankenship. 

Did you review some of those medical 

records? 

A. Yes, I did. 

Q. Did those medical records or any other 
materials that you reviewed indicate what her smoking 
history has been? 

A. That was a smoking history in that 

record. 

Q. Do you recall what it was? 

A. You know, I would have to go back and 
look at that. It was certainly more than five-pack 
years. 

Q. Do you have an opinion as to whether 
Mr. Blankenship is at an increased risk of developing 
lung cancer based on the materials that you reviewed? 
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A. We know that lung cancer — smoking over 
a long period of time is a significant risk for an 
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increased risk for lung cancer. I would have to go 
back and look at her specific history in terms of how 
long she had actually smoked. My recollection is it 
was a long period of time. If she did smoke for a 
long period of time, there is an increased relative 
risk of lung cancer. 

Q. And is there a smoking history below 
which one is not at an increased risk? Let's say 
one-pack year? 

MR. GADDES: Asked and answered. 

MR. ROWLEY: Object to the form as well. 

THE WITNESS: When you are looking at 
individual patients, we generally talk about 
long-term smoking, 15 to 20 years or longer, to get 
an increased relative risk of cancer. 

BY MR. JEKEL: 

Q. When you talk about the 15 to 20 years or 
longer, is that a pack a day or a half a pack a day 
or can you answer? 

A. In general terms — 

Q. Yes. 

A. — we look at individuals looking at 
15-pack years as being a pack a day for 15 years. 
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Q. Is it your opinion. Doctor, that an 
individual over 40 years old with a smoking history 
of 10-pack years is not at an increased risk of 
developing lung cancer? 

MR. ROWLEY: Object to the form; vague. 
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THE WITNESS: It is a little bit vague 
because you need to tell me other things about that 
individual patient. It would help me give you an 
answer. 

BY MR. JEKEL: 

Q. For example? 

A. Well — 

MR. ROWLEY: Object to the form. 

Excuse me. I'm not done with my 

objection. 

Object to the form. "For example" is not 
a question in proper form. 

BY MR. JEKEL: 

Q. Can you identify what other factors you 
would need information on before you could tell me 
whether a 40-year old male with a 10-year pack — 
10-year pack smoking history was at an increased risk 
of developing lung cancer? 

MR. ROWLEY: Object to the form; 
confusing and vague. 
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THE WITNESS: I'm not sure I can give you 
an answer to that, because I need a lot more 
information. 

BY MR. JEKEL: 

Q. And my question is what other information 
would you as a physician need in order to tell a 
40-year-old smoker with a 10-pack year history 


http://legacy.library.ucsfaBil)Lr/ttiEl/iitip§^®0/(pBLindustrydocuments.ucsf.edu/docs/zhhd0001 



whether he was at an increased risk of developing 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


lung cancer? 

MR. ROWLEY: Same objection. 

THE WITNESS: Well, you are — you know, 
we are getting into lots of speculation, and it's 
hard for me to give you lots of answers based on 
speculation. I'll do the best I can. 

I need to know family history. I need to 
know exposures to other things. I need to know when 
the patient smoked, how long the patient smoked, when 
the patient quit smoking. 

As I said, I need to know family 
history. There are lots of other things I would like 
to know about individual patients that help me make 
that conclusion. 

BY MR. JEKEL: 

Q. Do you have an opinion whether stopping 
smoking will lower a risk of lung cancer? 
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A. I have an opinion. 

Q. And what is that opinion? 

A. I recommend all my patients stop 
smoking. 

Q. And do you recommend that because you 
believe that if they stop smoking they are at a lower 
risk of developing lung cancer? 

MR. ROWLEY: Let me object; vague. 

THE WITNESS: Again, we keep talking 
about a generic patient. We really need to talk 
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about specific patients, 
about generic patients, and my answer really is to 
you that I tell all my patients to stop smoking. 

BY MR. JEKEL: 

Q. From the records you have reviewed with 
regard to Mrs. Blankenship, do you know if she was 
currently smoking or whether she had quit? 

MR. ROWLEY: Let me object to this. This 
is not a memory test, and I think if you are going to 
ask questions about specific records or testimony, 
you should really provide it to the witness out of 
fairness. And giving a witness like this a memory 
test is really a waste of everybody's time. And so I 
would ask that you do that, please. 

BY MR. JEKEL: 
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Q. Do you recall — it's not a memory test. 
You want to talk about specific individuals, and we 
can talk about Mrs. Blankenship. Do you recall? 

A. Well, let me give you my best recall. It 
would be a lot easier if we had her chart here, and 
we could take a look at it together. I would be 
happy to look at her chart with you. 

Q. Are her — 

MR. ROWLEY: Hold on. He's not done. 

THE WITNESS: If you are asking me to try 
to remember specifically whether she was still 
smoking at the time when I reviewed the record — and 
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again, I don't even remember at this time how far 
that record came to the future. I'm not even sure 
when the last entry was in that record, so I can't 
even tell you with any degree of certainty that she 
is still smoking today or yesterday or a week ago, 
but my best recollection, based on the fact that I 
don't have the record in front me, is that she was 
still smoking. 

BY MR. JEKEL: 

Q. Doctor, do you currently maintain a copy 
of those records in your office or at your home that 
relate to Mrs. Blankenship? 

MR. ROWLEY: Objection; asked and 
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answered. 
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THE WITNESS: I thought I did tell you 
that I had those records. 


BY MR. JEKEL: 

Q. You would refer to Exhibit Number 3, a 
schedule of documents. Would any of the items 
numbered one, two, three, four, five or six include 
in your opinion a copy of Mrs. Blankenship's records 
that you maintain? 

MR. ROWLEY: Before you answer, I have a 
number of objections to that question. First, it 
asks the witness to draw legal conclusions as to the 
permissible scope of document requests, which he is 
not qualified do. 

Secondly, there has been a long-standing 
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16 procedure with respect to expert depositions in this 

17 case that publicly available or otherwise available 

18 materials need not be lugged to the deposition by the 

19 expert witness. 

20 Clearly you have copies of 

21 Ms. Blankenship's medical records, her deposition, 

22 and any other records that were provided to 

23 Dr. Spagnolo. 

24 But if you can — Dr. Spagnolo, if you 

25 can give a legal opinion that Counsel is asking for, 
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1 go ahead and do it. 

2 THE WITNESS: I'm not sure what the 

3 answer is to your question. I brought my statement 

4 and my CV and a list of documents that were the basis 

5 of my statement, and I wasn't told to bring anything 

6 else, so that's what I brought. 

7 MR. ROWLEY: And Counsel, I should tell 

8 you, I believe that Dr. Spagnolo said in his earlier 

9 deposition — I might be wrong, but I believe that he 

10 informed me that he had reviewed medical records. 

11 Consequently if you would like to ask him about 

12 medical records, you should pull those, out show them 

13 to him, and ask him questions that are in proper form 

14 regarding them. 

15 MR. JEKEL: Do you have any documentation 

16 that would indicate that expert witnesses in this 

17 litigation. Counsel, are not required to bring with 
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18 them documents that we have requested? You indicated 

19 a long-standing agreement, and I have not seen any 

20 documentation that would support that statement. 

21 MR. ROWLEY: I do not believe that among 

22 the experts who have been deposed in the case there 

23 has been a practice of bringing publicly available 

24 literature or documents that are otherwise available 

25 to counsel to the depositions. I don't believe that 
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1 that is correct. 

2 Now, I don't know what your involvement 

3 has been in the case up to this point. You may not 

4 be aware of what has happened or what the explicit or 

5 tacit agreements have been, but that is my 

6 understanding. 

7 MR. JEKEL: I've done a few of these in 

8 this litigation, and at every single one of them, 

9 they have brought their entire files, including 

10 publicly available documents. And it may not have 

11 been Lorillard's witnesses. In any event. 

12 MR. ROWLEY: Counsel, as I told you 

13 earlier — 

14 MR. JEKEL: If your — 

15 MR. ROWLEY: Excuse me. Counsel. I'm 

16 talking. As I told you earlier in the deposition, if 

17 there is a piece of literature that you wish to 

18 examine the witness on, I would be happy to go and 

19 look and see whether I have that with me to give you 

20 a copy of it so that you can show it to the witness. 
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21 I would be more than happy to do that. You haven't 

22 asked me to do that, and if you want to do that, 

23 that's fine. 

24 Now, why don't we proceed with the 

25 deposition. Ask the next question so that we can 
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1 finish the deposition. 

2 BY MR. JEKEL: 

3 Q. I'm going to request of counsel to go get 

4 a copy of Mrs. Blankenship and all other medical 

5 records that were provided to Dr. Spagnolo so I may 

6 question him about them. 

7 MR. ROWLEY: Go ahead with your 

8 questions. 

9 MR. JEKEL: I'm making a request to 

10 counsel. 

11 MR. ROWLEY: Counsel, you have got the 

12 medical records of the named Plaintiffs in the case. 

13 If you wanted to ask Dr. Spagnolo questions about 

14 them, you should have brought them with you. 

15 MR. JEKEL: I was under the impression 

16 that we properly served Exhibit Number 3 in this 

17 case, that Dr. Spagnolo would have those records with 

18 him at that deposition such that I would not need to 

19 bring them all with me. 

20 MR. ROWLEY: Let's go off the record. We 

21 are going to take a break. 

22 (Discussion off the record.) 
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(Whereupon, at 12:45 p.m., the deposition 
was recessed, to be reconvened at 1:15 p.m. this same 
day.) 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 


100 

AFTERNOON SESSION (1:15 p.m.) 


Whereupon, 


SAMUEL SPAGNOLO 

resumed the stand and, having been previously duly 
sworn, was examined and testified further as follows: 


EXAMINATION 
BY MR. JEKEL: 

Q. Dr. Spagnolo, earlier we were discussing 
the diseases that you believe cigarette smoking is 
causally related to, and I wanted to ask with regard 
to chronic bronchitis do you have an opinion as to 
what type of smoking history is necessary before a 
smoker is at an increased risk of developing chronic 
bronchitis? 


MR. ROWLEY: Objection; vague. 

THE WITNESS: Again, you need to know a 
little bit more about the individual patient before 
you can sometimes make that judgment. And it would 
be nice to know more about the patient, what he does 
and what occupation and so on and so forth. That 
would help you a little bit. But again. I'll come 
back to what I told you before. It usually takes a 
number of years, 15 to 20 years of exposure, before 
you begin to see those kind of symptoms. 

BY MR. JEKEL: 
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Q. Is that in general — again, 
understanding that you need family history, exposure, 
a little more information on the cigarette smoking, 
is the 15 to 20-year smoking history, would that be 
the same as it relates to the disease emphysema, 
cardiovascular disease, and head and neck tumors that 
we discussed? 

It is plausible," is that where you are pointing 
to? 

MR. JEKEL: Yes. 

BY MR. JEKEL: 

Q. And my only question is do you agree with 
Marcus's statement that it is plausible that these 
improvements are sufficient to result in a reduction 
of lung cancer mortality with the use of modern chest 
x-ray as a screening modality? 
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A. I'm not sure what they are saying here. 

I think they are just speculating, and it's okay to 
make this kind of a speculation, but I think they are 
just trying to be inclusive. They are keeping an 
open mind, but they are clearly saying there's no 
scientific basis to be recommending a new screening 
technique until these new techniques are proven to 
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So I'm not sure what they are trying to 
infer here with this one sentence. I read to you 
their final comment, which I think is very strong for 
the argument not to be using these new techniques 
until they are tested properly. 

Q. Where does it mention that there's no 
scientific — withdrawn. 

MR. JEKEL: Would you read the doctor's 
answer back to me? 

(The reporter read the record as requested.) 

BY MR. JEKEL: 

Q. Are you aware that currently some of the 
medical associations and institutions are 
re-examining their thoughts or philosophy against 
screening for lung cancer? 


MR. ROWLEY: 

Objection; 

form 

MR. GADDES: 

Objection; 

form 
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MR. ROWLEY: Foundation, argumentative. 

THE WITNESS: I don't know what 
institutions you are talking about. 

(Recess.) 

(Spagnolo Exhibit 11 identified.) 

BY MR. JEKEL: 

Q. Doctor, I've handed you what was marked 
as Exhibit Number 11, which is the International 
Conference on Preventive and Early Diagnosis of Lung 
Cancer from Varese. I think it's — Varese, Italy, 
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December 1998. Are you familiar with that 
conference? 

MR. ROWLEY: Object to the form. 

THE WITNESS: No, I'm not familiar with 
this conference in any — no. 

BY MR. JEKEL: 

Q. Have you ever seen the — what we've 
marked as Exhibit Number 11 before? Have you ever 
had an opportunity to read that prior to today? 

A. This document? 

Q. Yes. 

A. No. 

MR. WOODSIDE: This is Frank Woodside. 

For the benefit of those on the phone, could you read 
that title again? 
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1 

MR. 

JEKEL: 

Certainly, Frank. 

It's the 

2 

Proceedings of 

the International Conference 

on 

3 

Prevention and 

Early Diagnosis of Lung Cancer. It's 

4 

from, actually. 

Varese, 

Italy, V-a-r-e-s-e, 

Italy the 

5 

9th and 10th of 

December 1998. The lead editor is 

6 

Dominioni, D-o- 

m-i-n-i- 

■o-n-i . 


7 

MR. 

ROWLEY: 

Counsel, you have. 

I think. 

8 

inadvertently given me 

a copy that contains 

your 

9 

highlighting. 




10 

MR. 

JEKEL: 

That's all right. 


11 

MR. 

ROWLEY: 

Okay. 


12 

MR. 

JEKEL: 

I don't want to ask 

any 
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questions. 
any. 

MR. ROWLEY: I just wanted to let you 

know. 


(Spagnolo Exhibit 12 identified.) 
BY MR. JEKEL: 


Q. Doctor, I've handed you a copy of Exhibit 
Number 12, which is a copy of an article appearing in 
The Lancet, July 10th, 1999, entitled The Early Lung 
Cancer action Project: Overall Design and Findings 
from Baseline Screening. Are you familiar with that 
article, sir? 

A. I've read this article. 
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Q. You have? Do you have any criticisms of 
the article? 

MR. ROWLEY: Objection; vague and 

overbroad. 

THE WITNESS: It would be better just to 
ask me questions about it, and we'll do the best we 
can to go through it with you. 

BY MR. JEKEL: 

Q. The interpretation of this document was 
that low dose CT can greatly improve the likelihood 
of detection of small noncalcified nodules and thus 
of lung cancer at an earlier and potentially more 
curable stage. Do you agree with that statement? 

MR. ROWLEY: Object to the form; vague. 
You are asking him whether that's what it says. 
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16 


MR. JEKEL: 


No. 


I'm asking him if he 


17 agrees with that finding. 

18 THE WITNESS: That's written in this 

19 article. The article doesn't prove — that's just an 

20 interpretation that Dr. Henschke has made. I don't 

21 believe her data supports that, but she states that 

22 in her interpretation. 

23 BY MR. JEKEL: 

24 Q. Very well. Do you agree with 

25 Dr. Henschke's statement that although false positive 
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1 CT results are common, they can be managed with 

2 little use of invasive diagnostic procedures? 

3 MR. ROWLEY: And I apologize for 

4 interrupting, but because the statement is compound, 

5 the question is compound. And so I would object to 

6 the form. 

7 THE WITNESS: It's not clear what 

8 Dr. Henschke means by that statement at all. CT 

9 scanning — most of the nodules that CT scanning 

10 picks up are benign, and her speculation remains to 

11 be proven. It's total speculation. 

12 BY MR. JEKEL: 

13 Q. Are you aware of the diagnostics 

14 procedures that she referred to in that statement 

15 that can help manage the false CT results or the 

16 false positive CT results? 

17 MR. ROWLEY: Objection; form. 
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18 THE WITNESS: You would need to ask me — 

19 we would need to go through the whole paper, line by 

20 line, to see what she's recommending. It's very 

21 vague. So the only way to look at that would be to 

22 go line by line through it. I think her 

23 interpretations and her assumptions haven't been 

24 totally supported by the literature and by her 

25 findings. 
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1 BY MR. JEKEL: 

2 Q. And I just want to make sure I have it. 

3 You believe that the data in her article that she 

4 published does not support her finding that the use 

5 of the low dose CT scan can greatly improve the 

6 likelihood of detection of small, noncalcified 

7 nodules? 

8 A. That's not quite what I said. I said 

9 that I think her interpretation of her data remains 

10 to be proven. And CT picks up nodules. I don't 

11 disagree with the fact that it picks up nodules. 

12 It's her interpretation of the data that remains to 

13 be proven. 

14 Q. And how — if you had to go about proving 

15 her interpretation, how — do you think you could 

16 design a study to do that? 

17 A. I'm quite sure that studies could be 

18 designed properly to try to address that issue. 

19 Q. What would be included in those studies? 

20 Do you think your — you have the expertise to do 
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that? 


MR. ROWLEY: Objection. That's two 

questions. 

THE WITNESS: First of all, I think 
studies could be designed, and I think ultimately 
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they will be designed. And I wouldn't want to go 
beyond that. I think it's certainly feasible, and I 
am sure they'll be designed. This is not one of 
those studies. 

MR. JEKEL: If anybody wants a copy. 

MR. GADDES: That may help. Thank you. 

MR. JEKEL: And here is another copy of 
the Marcus article if anybody wants that. 

(Spagnolo Exhibit 13 identified.) 

BY MR. JEKEL: 

Q. Doctor, I've handed you a copy of what we 
have marked as Exhibit Number 13, which is the First 
International Conference on Screening for Lung 
Cancer, dated October 1st through the 3rd, 1999, the 
consensus statement. Have you seen that document 
prior to today? 

A. No. 

Q. Have you heard of the international — 

The First International Conference on Screening for 
Lung Cancer? 

A. No. 

Q. Were you asked to participate or attend 
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the conference? 


24 A. No. 

25 Q. Have you read the summary of the 
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1 consensus statement? 

2 A. No. 

3 Q. Are you in a position to comment on any 
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